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$SSHDOIURPWKH&RXUWRI:RUNHUV¶ 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&RPSHQVDWLRQ&ODLPV 
$XGUH\$+HDGULFN-XGJH 
 
$IILUPHGDQG&HUWLILHGDV)LQDO±)LOHG$SULO

7KHHPSOR\HH DQDSSOLDQFHGHOLYHU\GULYHU DOOHJHG VXVWDLQLQJDKHUQLDZKHQKHDQGD
FRZRUNHU OLIWHG D FRRNLQJ UDQJH RQWR WKH EDFN RI D WUXFN  7KH HPSOR\HU GHQLHG WKH
FODLP DVVHUWLQJ WKH HPSOR\HH¶V KHUQLD GLG QRW PHHW WKH VWDWXWRU\ UHTXLUHPHQWV IRU D
FRPSHQVDEOHKHUQLD7KHHPSOR\HHUHTXHVWHGDQH[SHGLWHGKHDULQJDIWHUZKLFKWKHWULDO
FRXUW FRQFOXGHG WKH HPSOR\HH ZDV XQOLNHO\ WR HVWDEOLVK DW WULDO WKDW KH VXIIHUHG D
FRPSHQVDEOH KHUQLD  $IWHU DGGLWLRQDO PHGLFDO WUHDWPHQW DQG GLVFRYHU\ WKH HPSOR\HH
ZDVSODFHGDWPD[LPXPPHGLFDO LPSURYHPHQWDQGZDVDVVLJQHGDQ LPSDLUPHQW UDWLQJ
)ROORZLQJ D WULDO WKH FRXUW IRXQG WKH HPSOR\HH KDG QRW PHW KLV EXUGHQ RI SURRI RI
HVWDEOLVKLQJWKDWKHVXIIHUHGDZRUNUHODWHGKHUQLDDQGGHFOLQHGWRDZDUGEHQHILWV 7KH
HPSOR\HHKDVDSSHDOHG+DYLQJFDUHIXOO\UHYLHZHGWKHUHFRUGZHDIILUPWKHWULDOFRXUW¶V
GHFLVLRQDQGFHUWLI\WKHWULDOFRXUW¶VRUGHUDVILQDO

-XGJH'DYLG)+HQVOH\GHOLYHUHGWKHRSLQLRQRIWKH$SSHDOV%RDUGLQZKLFK3UHVLGLQJ
-XGJH0DUVKDOO/'DYLGVRQ,,,DQG-XGJH7LPRWK\:&RQQHUMRLQHG

0DWWKHZ * &ROHPDQ &OHYHODQG 7HQQHVVHH IRU WKH HPSOR\HHDSSHOODQW 7KRPDV
6XVWHUVLF

*DU\ 6 1DSROLWDQ &KDWWDQRRJD DQG &DOOLH . +LQVRQ 1DVKYLOOH 7HQQHVVHH IRU WKH
HPSOR\HUDSSHOOHH/RZH¶V+RPH&HQWHUV,QF

)DFWXDODQG3URFHGXUDO%DFNJURXQG

 7KRPDV 6XVWHUVLF ³(PSOR\HH´ D VL[W\WKUHH\HDUROG UHVLGHQW RI %UDGOH\
&RXQW\ 7HQQHVVHH DOOHJHG VXIIHULQJ D KHUQLD RQ $SULO   DIWHU KH DQG D FR
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
HPSOR\HHOLIWHGDFRRNLQJUDQJHZHLJKLQJDSSUR[LPDWHO\SRXQGVRQWRDIODWEHGWUXFN
LQ WKH FRXUVH RI KLV HPSOR\PHQW ZLWK /RZH¶V +RPH &HQWHUV ,QF ³(PSOR\HU´
(PSOR\HHWHVWLILHGKHIHOWLPPHGLDWHVWRPDFKSDLQDQGH[SHULHQFHGDIHHOLQJRIKDYLQJWR
³WKURZXS´EXWGLGQRWGRVR+HGLGKRZHYHUH[SHULHQFHSHUVLVWHQWYRPLWLQJODWHUWKDW
HYHQLQJ  (PSOR\HH GLG QRW LPPHGLDWHO\ VHHNPHGLFDO WUHDWPHQW EXWZHQW WR 7HQQRYD
+RVSLWDO DSSUR[LPDWHO\ WZHQW\IRXU KRXUV DIWHU WKH OLIWLQJ LQFLGHQW FRPSODLQLQJ RI
DEGRPLQDOSDLQWKDWEHJDQWKHSUHYLRXVGD\

'U-RVKXD:RUWKLQJWRQDJHQHUDOVXUJHRQH[DPLQHG(PSOR\HHDQGUHYLHZHGWKH
UHVXOWVRID&7VFDQEHIRUHGLDJQRVLQJ(PSOR\HHZLWKDYHQWUDODEGRPLQDOZDOOKHUQLD
DQGERZHOREVWUXFWLRQ'U:RUWKLQJWRQQRWHGWKDW(PSOR\HHUHSRUWHGKDYLQJDEGRPLQDO
SDLQ IRU  KRXUV DFFRPSDQLHG E\ QDXVHD YRPLWLQJ DQG GLDUUKHD  ,Q SUHSDUDWLRQ IRU
VXUJHU\ (PSOR\HH KDG D FDUGLDF FRQVXOW DQG KH UHSRUWHG WR WKH FDUGLRORJLVW WKDW KLV
VWRPDFKKDGEHHQJHWWLQJKDUGRYHUWKHSDVWZHHNDQGWKDWKHZDVH[SHULHQFLQJFUDPSV
ZLWK H[HUWLRQ  'U:RUWKLQJWRQ SHUIRUPHG D KHUQLD UHSDLU RQ $SULO   GXULQJ
ZKLFK KH IRXQG D VHFRQG VPDOO YHQWUDO KHUQLD DQG D0HFNHO¶V GLYHUWLFXOXPZKLFK KH
GHVFULEHGDVDFRQJHQLWDOFRQGLWLRQ'U:RUWKLQJWRQUHSDLUHGERWKKHUQLDVDQGUHVHFWHG
(PSOR\HH¶V ERZHO WR FRUUHFW WKH GLYHUWLFXOXP DQG (PSOR\HH ZDV UHOHDVHG IURP WKH
KRVSLWDOWZRGD\VODWHU

2Q0D\(PSOR\HHUHWXUQHGWRWKHKRVSLWDOFRPSODLQLQJWKDWWKHVXUJLFDO
ZRXQG KDG EHHQ ³RR]LQJ TXLWH D ELW´ $&7 VFDQ DQG D SK\VLFDO H[DPLQDWLRQ E\'U
:RUWKLQJWRQUHYHDOHGWKDWWKHLQLWLDOKHUQLDUHSDLUKDGIDLOHG'U:RUWKLQJWRQWHVWLILHG
WKDWWKHQDWXUHRIWKHIDLOXUHFRQVWLWXWHGDQHPHUJHQF\UHTXLULQJ(PSOR\HH³WRJREDFNWR
WKH RSHUDWLQJ URRP ULJKW WKHQ´  (PSOR\HH UHWXUQHG WR'U:RUWKLQJWRQ LQ WKHPRQWKV
IROORZLQJ WKH VHFRQG VXUJHU\  $ VXEVHTXHQW &7 VFDQ ³FRQILUPHG >(PSOR\HH@ KDG
EDVLFDOO\UHKHUQLDWHG WKURXJK>WKH@VHFRQGUHSDLU´ $W WKDWSRLQW'U:RUWKLQJWRQ³IHOW
KHQHHGHGWRJRVHHD>KHUQLD@VSHFLDOLVW´

(PSOR\HUGHQLHGWKHFODLPLQLWVHQWLUHW\IURPWKHRXWVHW$VDUHVXOW(PSOR\HH
ILOHG D 3HWLWLRQ IRU %HQHILW 'HWHUPLQDWLRQ  )ROORZLQJ XQVXFFHVVIXO PHGLDWLRQ DQ
H[SHGLWHGKHDULQJZDVFRQGXFWHGGXULQJZKLFK(PSOR\HHWHVWLILHGWKDWKLVVWRPDFKKDG
EHHQ³YHU\XQHDV\´DQG³KDGEHHQKXUWLQJDOOGD\´EHIRUHOLIWLQJWKHUDQJH+HGHVFULEHG
WKH OLIWLQJ LQFLGHQWDV³WKHVWUDZ WKDWEURNH WKHFDPHO¶VEDFN´ (PSOR\HUVXEPLWWHGDQ
DIILGDYLWRI'U:RUWKLQJWRQDWWKHKHDULQJZKLFKVWDWHGWKDW(PSOR\HH³GLGQRWSURYLGH
DKLVWRU\RIDVSHFLILFZRUNLQMXU\ZKLFKFDXVHGKLVDEGRPLQDOSDLQ´'U:RUWKLQJWRQ¶V
DIILGDYLWZHQW RQ WR VD\ WKDW ³EDVHG RQ >KLV@ H[DPLQDWLRQ RI >(PSOR\HH@ DQG LQ >KLV@
PHGLFDO RSLQLRQ LW LV PRUH OLNHO\ WKDQ QRW WKDW >(PSOR\HH¶V@ KHUQLDV H[LVWHG SULRU WR
$SULO´

0HFNHO¶VGLYHUWLFXOXPLVDFRQJHQLWDOEXOJHLQWKHORZHUSDUWRIWKHVPDOOLQWHVWLQHWKDWLV³DOHIWRYHU´
RI WKH XPELOLFDO FRUG  KWWSVP\FOHYHODQGFOLQLFRUJKHDOWKGLVHDVHVPHFNHOVGLYHUWLFXOXP ODVW
YLVLWHG$SULO


,Q LWV H[SHGLWHGKHDULQJRUGHU WKH WULDO FRXUWGHWHUPLQHG WKDW(PSOR\HHZDVQRW
HQWLWOHG WR WKH UHTXHVWHG ZRUNHUV¶ FRPSHQVDWLRQ EHQHILWV FRQFOXGLQJ KH KDG QRW
HVWDEOLVKHGIRXURIWKHILYHVWDWXWRU\FULWHULDQHFHVVDU\WRSURYHDFRPSHQVDEOHKHUQLDDV
FRQWHPSODWHG E\ 7HQQHVVHH&RGH$QQRWDWHG VHFWLRQ  :KLOH WKH FRXUW IRXQG
(PSOR\HHKDGHVWDEOLVKHGKHVXIIHUHGSDLQDVDUHVXOWRIWKHKHUQLDLWGHWHUPLQHGKHKDG
QRWHVWDEOLVKHGWKDWWKHUHZDVDQDFFLGHQWUHVXOWLQJLQDKHUQLDWKDWWKHKHUQLDDSSHDUHG
VXGGHQO\WKDWWKHKHUQLDLPPHGLDWHO\IROORZHGWKHDFFLGHQWDQGWKDWWKHKHUQLDGLGQRW
H[LVWSULRUWRWKHZRUNDFFLGHQW7KDWRUGHUZDVQRWDSSHDOHG

(PSOR\HHVXEVHTXHQWO\VRXJKWWUHDWPHQWZLWK'U9LFHQWH0HMLDZKRXOWLPDWHO\
SHUIRUPHG D VXFFHVVIXO KHUQLD UHSDLU RQ -DQXDU\    (PSOR\HH WHVWLILHG KH IHOW
³ILQH´ DIWHU WKH PRVW UHFHQW UHSDLU DQG 'U 0HMLD SODFHG KLP DW PD[LPXP PHGLFDO
LPSURYHPHQW RQ0DUFK   ZLWK D  DQDWRPLF LPSDLUPHQW  (PSOR\HH KDV QRW
UHWXUQHGWRZRUNVLQFHWKHOLIWLQJLQFLGHQWDQG(PSOR\HUKDVQRWSURYLGHGDQ\PHGLFDORU
WHPSRUDU\GLVDELOLW\EHQHILWVWR(PSOR\HH

 )ROORZLQJDVHFRQGXQVXFFHVVIXOPHGLDWLRQWKHFDVHZDVWULHGDQG(PSOR\HHZDV
WKHRQO\ZLWQHVVWRWHVWLI\LQSHUVRQ(PSOR\HHKDGWHVWLILHGLQWKHH[SHGLWHGKHDULQJWKDW
KLVVWRPDFKIHOW³YHU\XQHDV\´DQGKXUWDOOGD\RQ WKHGD\RI WKHDOOHJHG LQFLGHQW +H
IXUWKHU WHVWLILHG WKDW KLV VWRPDFKSDLQVZHUH ³VORZO\EXLOGLQJXS´ RYHU WKH ³ODVWZHHN
VHYHUDOGD\V´³WRWKHSRLQWWKDW>KH@DVNHG>DPDQDJHU@LIVKHFRXOGKDYHDJX\FRPHRXW
WKHUHZLWKDIRUNOLIWWRSXW>WKHUDQJH@RQWKHEDFNRIWKHWUXFN´:KHQVSHFLILFDOO\DVNHG
LIKH WROGKLVFDUGLRORJLVW WKDW³RYHU WKHSDVWZHHNRUVR WKDW >KLV@VWRPDFKZDVJHWWLQJ
KDUGZKHQ>KH@H[HUWHG>KLPVHOI@´(PSOR\HHUHVSRQGHGLQWKHDIILUPDWLYHGHVFULELQJWKH
OLIWLQJLQFLGHQWDV³WKHVWUDZWKDWEURNHWKHFDPHO¶VEDFN´

$W WULDO KRZHYHU (PSOR\HH WHVWLILHG WKDW WKH V\PSWRPV KH H[SHULHQFHG DIWHU
OLIWLQJ WKH VWRYHZHUH³GLIIHUHQW´ WKDQZKDWKHKDGSUHYLRXVO\ IHOW DV WKH\ZHUH³PRUH
SDLQIXO´DQG³VXGGHQ´:KHQTXHVWLRQHGIXUWKHUDVWRZKHWKHUKHKDGHYHUH[SHULHQFHG
WKDW W\SHRISDLQEHIRUH WKH OLIWLQJ LQFLGHQW(PSOR\HH UHVSRQGHG³>Q@R >KH@KDGQRW´
:KHQ VSHFLILFDOO\ DVNHG RQ FURVVH[DPLQDWLRQ WR FRUURERUDWH KLV SUHYLRXV VWDWHPHQW
PDGH WR WKH FDUGLRORJLVW FRQFHUQLQJ WKH V\PSWRPV KH H[SHULHQFHG SULRU WR WKH OLIWLQJ
LQFLGHQW(PSOR\HHVWDWHGKHGLGQRWUHFDOOPDNLQJWKDWVWDWHPHQW

 'U:RUWKLQJWRQWHVWLILHGE\GHSRVLWLRQ+HZDVTXHVWLRQHGH[WHQVLYHO\UHJDUGLQJ
ZKHWKHU (PSOR\HH¶V KHUQLD FRXOG KDYH EHHQ FDXVHG E\ KLV ZRUN DFWLYLWLHV  'U
:RUWKLQJWRQLQGLFDWHGWKDWDKHUQLDVXFKDVWKDWVXIIHUHGE\(PSOR\HHFRXOGKDYHPDQ\
FDXVHVVRPHRIZKLFKZRXOGEHZRUNUHODWHGDQGVRPHRIZKLFKZRXOGQRW+HVWDWHG

7KHKHUQLDZKHWKHULWZDVWKHUHWZRGD\VEHIRUHRUDZHHNEHIRUHRUD\HDU
EHIRUH , GRQ¶W NQRZ:KHWKHU WKDW KHUQLDZDV DFXWH RU QRW>@ , GRQ¶W
NQRZ%XWFHUWDLQO\WKHWKLQJWKDWZDVWKHGULYLQJIRUFHRIKLPFRPLQJLQ


ZLWKWKHQDXVHDYRPLWLQJDQGFRQWLQXHGDEGRPLQDOSDLQZDVEHFDXVHWKH
ERZHOZDVVWXFNLQ>WKHKHUQLD@

2Q FURVVH[DPLQDWLRQ'U:RUWKLQJWRQZDV DVNHG WKH IROORZLQJTXHVWLRQ DERXW
WKHKLVWRU\LQ WKHFDUGLRORJLVW¶VUHSRUWDQGWKHFDXVHRI(PSOR\HH¶VKHUQLD³>E@DVHGRQ
WKDWKLVWRU\RI>WKH@VWRPDFKJHWWLQJKDUGDQGKDYLQJVWRPDFKFUDPSVRYHUWKHODVWZHHN
RU VR \RX FDQQRW VD\ZLWK DQ\ GHJUHH RIPHGLFDO FHUWDLQW\ WKDW WKH OLIWLQJ LQFLGHQW RI
$SULOQGZDV WKHFDXVHRI >(PSOR\HH¶V@KHUQLD"´ 'U:RUWKLQJWRQUHVSRQGHG
WKDW KH ³FDQQRW VD\RQHZD\RU WKHRWKHU QR´ $V WRZKHWKHU(PSOR\HH¶VKHUQLDSUH
H[LVWHGWKHOLIWLQJLQFLGHQW'U:RUWKLQJWRQVWDWHG³WKHUH¶VDFKDQFH>LW@FRXOGKDYHEXW
WKHUH¶VDFKDQFH>LW@PLJKWQRW$QG>(PSOR\HH@DWWKDWWLPH>GLGQRW@LQGLFDWHWR
PHOLIWLQJVRPHWKLQJIHHOLQJDSRSRUVRPHWKLQJOLNHWKDW,WMXVWVRUWRIVWDUWHG´

$OWKRXJK 'U :RUWKLQJWRQ KDG VLJQHG DQ DIILGDYLW LQGLFDWLQJ WKDW (PSOR\HH¶V
KHUQLDSUHH[LVWHG WKHZRUN LQFLGHQWKHH[SODLQHG LQKLVGHSRVLWLRQ WKDWKH LQWHQGHG WR
LQGLFDWH WKDW (PSOR\HH¶V KHUQLD SUHH[LVWHG KLV HYDOXDWLRQ DQG WUHDWPHQW RI (PSOR\HH
:KHQ SUHVHQWHG ZLWK D K\SRWKHWLFDO VFHQDULR PLUURULQJ (PSOR\HH¶V KLVWRU\ DQG DVNHG
ZKHWKHUWKHKHUQLDZDVZRUNUHODWHGWKHIROORZLQJFROORTX\RFFXUUHG

$  ,ZRXOGVD\ WKDW WKHKHUQLDDSSHDUHGV\PSWRPDWLFVXGGHQO\  ,QRWKHU
ZRUGVLIKHKDGERZHOVWXFNLQWRWKLVKHUQLDDQGKHZDVDV\PSWRPDWLF
EHIRUH , WKLQN WKH DFXWH HYHQW ZKHWKHU WKH KHUQLD DSSHDUHG RXW RI
QRZKHUH FHUWDLQO\ , WKLQN WKH ERZHO WKDW ZDV VWXFN LQ WKH KHUQLD
KDSSHQHG DFXWHO\  $QG WKDW PLJKW KDYH KDSSHQHG GXH WR MXVW WKH
SUHVVXUHRQWKHDUHD,WFRXOG¶YHEHHQGXHWRPD\EHWKHUHZDVDVOLJKW
ZLGHQLQJ RI WKH KHUQLD GHIHFW DFXWHO\  ,W¶V KDUG WR UHDOO\ VD\ EXW
FHUWDLQO\RQHRUWKHRWKHURUERWKFRXOG¶YHGHILQLWHO\KDSSHQHG

4 2ND\ :LWKRXW WKDWSULRU WUHDWPHQW >RI WKHKHUQLD@ WKHUH¶VQRZD\ WR
WHOOWKDWLWKDG±

$1R

4±SUHH[LVWHGWKDWHYHQW

$1R

'U:RUWKLQJWRQ WHVWLILHG WKDW(PSOR\HH¶VV\PSWRPV³GHYHORSHGVXGGHQO\´DQGWKDWKH
KDG ³DFXWH V\PSWRPV´ FODULI\LQJ WKDW ³>W@KH V\PSWRPV WKDW >KH@ HOLFLWHG IURP
>(PSOR\HH@EHLQJWKHQDXVHDDQGYRPLWLQJDVZHOODVWKHDEGRPLQDOSDLQ>ZHUH@IRUWKH
 WRKRXUV>SULRU WR(PSOR\HH¶VYLVLW WR WKHKRVSLWDO@´ $OVRKHDJUHHG WKDW LWZDV
³YHU\OLNHO\´WKDW(PSOR\HHEHJDQWRH[SHULHQFHWKRVHV\PSWRPVGXULQJWKDWWLPHIUDPH
WKDWWKRVHV\PSWRPVZHUH³WKHUHVXOWRI>(PSOR\HH¶V@H[HUWLRQ´DQGWKDWWKH³>V@WRPDFK


FUDPSLQJ DQG VWXII OLNH WKDW WKDW ZDV JRLQJ RQ IRU    D ZHHN RU VHYHUDO ZHHNV
EHIRUHKDQGPD\RUPD\QRWKDYHKDSSHQHG´

 $WWULDO(PSOR\HHWHVWLILHGWKDWZKLOHKHKDGLQGLFDWHGWRWKHFDUGLRORJLVWWKDWKH
KDG EHHQ H[SHULHQFLQJ VRPH VWRPDFK GLVFRPIRUW DQG KDUGQHVV KH EHOLHYHG WKRVH
V\PSWRPVWREHIOXUHODWHG7KLVWHVWLPRQ\ZDVLQDSSDUHQWFRQWUDGLFWLRQWR(PSOR\HH¶V
WHVWLPRQ\DWWKHH[SHGLWHGKHDULQJWKDWWKHOLIWLQJLQFLGHQWZDVWKH³VWUDZWKDWEURNHWKH
FDPHO¶VEDFN´DQGWKDWKHKDGDQ³XQHDV\´VWRPDFKWKDWGD\$WWULDO(PSOR\HHIXUWKHU
GHVFULEHGWKHSDLQIROORZLQJWKHOLIWLQJLQFLGHQWDVGLIIHUHQWVXGGHQDQGVHYHUH

 7KHWULDOFRXUWFRQFOXGHG(PSOR\HHIDLOHGWRHVWDEOLVKE\DSUHSRQGHUDQFHRIWKH
HYLGHQFH WKDW KLV KHUQLD DURVH SULPDULO\ RXW RI DQG LQ WKH FRXUVH DQG VFRSH RI KLV
HPSOR\PHQW6SHFLILFDOO\WKHFRXUWGHWHUPLQHGWKDWQHLWKHUWKHPHGLFDOHYLGHQFHQRU'U
:RUWKLQJWRQ¶VRSLQLRQRQFDXVDWLRQZDVVXIILFLHQWWRVXSSRUWDILQGLQJRIDFRPSHQVDEOH
LQMXU\KDYLQJIDLOHGWRVDWLVI\IRXURIWKHILYHFULWHULDUHTXLUHGE\VHFWLRQDIRU
KHUQLDFODLPV(PSOR\HHKDVDSSHDOHG

6WDQGDUGRI5HYLHZ

7KH VWDQGDUG ZH DSSO\ LQ UHYLHZLQJ D WULDO FRXUW¶V GHFLVLRQ SUHVXPHV WKDW WKH
FRXUW¶VIDFWXDOILQGLQJVDUHFRUUHFWXQOHVVWKHSUHSRQGHUDQFHRIWKHHYLGHQFHLVRWKHUZLVH
See 7HQQ &RGH $QQ  F   :KHQ WKH WULDO MXGJH KDV KDG WKH
RSSRUWXQLW\ WR REVHUYH D ZLWQHVV¶V GHPHDQRU DQG WR KHDU LQFRXUW WHVWLPRQ\ ZH JLYH
FRQVLGHUDEOHGHIHUHQFH WR IDFWXDO ILQGLQJVPDGHE\ WKH WULDO FRXUW Madden v. Holland 
Grp. of Tenn., Inc.  6:G   7HQQ   +RZHYHU ³>Q@R VLPLODU
GHIHUHQFHQHHGEHDIIRUGHGWKHWULDOFRXUW¶VILQGLQJVEDVHGXSRQGRFXPHQWDU\HYLGHQFH´
Goodman v. Schwarz Paper Co.1R:6&5:&7HQQ/(;,6DW
 7HQQ :RUNHUV¶ &RPS 3DQHO -DQ    6LPLODUO\ WKH LQWHUSUHWDWLRQ DQG
DSSOLFDWLRQRIVWDWXWHVDQGUHJXODWLRQVDUHTXHVWLRQVRIODZWKDWDUHUHYLHZHGde novoZLWK
QR SUHVXPSWLRQ RI FRUUHFWQHVV DIIRUGHG WKH WULDO FRXUW¶V FRQFOXVLRQV  SeeMansell v. 
Bridgestone Firestone N. Am. Tire, LLC 6:G  7HQQ  :H DUH
DOVR PLQGIXO RI RXU REOLJDWLRQ WR FRQVWUXH WKH ZRUNHUV¶ FRPSHQVDWLRQ VWDWXWHV ³IDLUO\
LPSDUWLDOO\ DQG LQ DFFRUGDQFHZLWKEDVLF SULQFLSOHV RI VWDWXWRU\ FRQVWUXFWLRQ´ DQG LQ D
ZD\WKDWGRHVQRWIDYRUHLWKHUWKHHPSOR\HHRUWKHHPSOR\HU7HQQ&RGH$QQ


$QDO\VLV

(PSOR\HH UDLVHV WKUHH LVVXHV RQ DSSHDO WKH ILUVW WZRRIZKLFKZH FRPELQH DQG
UHVWDWH DV ZKHWKHU WKH WULDO FRXUW HUUHG LQ GHWHUPLQLQJ WKDW (PSOR\HH GLG QRW SUHVHQW

7KH WULDO FRXUW DOVRPDGHDOWHUQDWLYH ILQGLQJV LQ WKHHYHQW LWVGHWHUPLQDWLRQ UHJDUGLQJFRPSHQVDELOLW\
ZDVUHYHUVHGRQDSSHDO


VXIILFLHQWHYLGHQFHWRHVWDEOLVKKHVXIIHUHGDFRPSHQVDEOHKHUQLD(PSOR\HH¶VWKLUGLVVXH
LV ZKHWKHU WKH WULDO FRXUW HUUHG LQ LWV DOWHUQDWLYH ILQGLQJV E\ FRQFOXGLQJ LQ WKH HYHQW
(PSOR\HH¶V KHUQLD LV GHHPHG FRPSHQVDEOH (PSOR\HH LV QRW HQWLWOHG WR WHPSRUDU\
GLVDELOLW\EHQHILWV%HFDXVHZHDIILUPWKHWULDOFRXUW¶VFRQFOXVLRQWKDW(PSOR\HH¶VKHUQLD
LVQRWFRPSHQVDEOH(PSOR\HH¶VWKLUGLVVXHLVSUHWHUPLWWHG

8QOLNHRWKHUW\SHVRILQMXULHVKHUQLDVDUHJRYHUQHGE\DVSHFLILFVWDWXWHDSSOLFDEOH
RQO\ WR KHUQLDV ZKLFK LGHQWLILHV ZKDW DQ LQMXUHG ZRUNHU PXVW SURYH WR HVWDEOLVK D
FRPSHQVDEOHZRUNUHODWHGKHUQLD

,QDOOFODLPVIRUFRPSHQVDWLRQIRUKHUQLDRUUXSWXUH UHVXOWLQJIURPLQMXU\
E\ DFFLGHQW DULVLQJ SULPDULO\ RXW RI DQG LQ WKH FRXUVH DQG VFRSH RI WKH
HPSOR\HH¶VHPSOR\PHQWLWPXVWEHGHILQLWHO\SURYHQWRWKHVDWLVIDFWLRQRI
WKHFRXUWWKDW

7KHUHZDVDQLQMXU\UHVXOWLQJLQKHUQLDRUUXSWXUH
7KHKHUQLDRUUXSWXUHDSSHDUHGVXGGHQO\
,WZDVDFFRPSDQLHGE\SDLQ
7KHKHUQLDRUUXSWXUHLPPHGLDWHO\IROORZHGWKHDFFLGHQW
DQG
7KHKHUQLDRUUXSWXUHGLGQRWH[LVWSULRUWRWKHDFFLGHQWIRU
ZKLFKFRPSHQVDWLRQLVFODLPHG

7HQQ&RGH$QQD

7KLV VWDWXWHGLIIHUV RQO\ VOLJKWO\ IURP WKHRULJLQDO VWDWXWHZKLFKZDV HQDFWHG LQ
  $V RULJLQDOO\ HQDFWHG WKH VWDWXWH UHTXLUHG WKH ILYH FULWHULD WR EH ³GHILQLWHO\
SURYHQ´ WR WKH VDWLVIDFWLRQRI WKHFRXUW LQDOO FODLPV³UHVXOWLQJ IURP LQMXU\E\DFFLGHQW
DULVLQJRXWRIDQGLQWKHFRXUVHRIWKHHPSOR\HH¶VHPSOR\PHQW´3XEOLF$FWV&K
    %\ FRQWUDVW WKH VWDWXWH DSSOLFDEOH LQ WKLV FDVH UHTXLUHV WKH ILYH FULWHULD EH
³GHILQLWHO\SURYHQ´WRWKHVDWLVIDFWLRQRIWKHFRXUWLQDOOFODLPV³UHVXOWLQJIURPLQMXU\E\
DFFLGHQW DULVLQJ primarily RXW RI DQG LQ WKH FRXUVH and scope RI WKH HPSOR\HH¶V
HPSOR\PHQW´7HQQ&RGH$QQDHPSKDVLVDGGHG

7KHILUVWUHSRUWHG7HQQHVVHH6XSUHPH&RXUWRSLQLRQDGGUHVVLQJWKHVWDWXWHLV
LQVWUXFWLYH,QMatthews v. Hardaway Contracting Co.6:G7HQQWKH
7HQQHVVHH6XSUHPH&RXUW DGGUHVVHG WKH UHDVRQV IRU WKHSDVVDJHRI WKLV VWDWXWH DQG WKH
GLIILFXOW\SUHVHQWHGLQGHWHUPLQLQJZKHQDKHUQLDLVFDXVHGE\DQLQMXU\VWDWLQJ


 %\ HPSKDVL]LQJ ³DQG VFRSH´ ZH GR QRW VXJJHVW WKH SKUDVH DOWHUV WKH PDQQHU LQ ZKLFK D ZRUNHUV¶
FRPSHQVDWLRQFDVHLVWREHDQDO\]HGUDWKHULWUHSUHVHQWVODQJXDJHWKDWZDVQRWSUHVHQWXQWLODGGHGE\WKH
5HIRUP$FWRISeeNavyac v. Universal Health Servs.1R71:UN&RPS
$SS%G/(;,6DW7HQQ:RUNHUV¶&RPS$SS%G0DU


>7KHVWDWXWH@UHODWHVVROHO\DQGDORQHWRDQLQMXU\DULVLQJRXWRIDQGLQWKH
FRXUVHRIHPSOR\PHQWZKLFKUHVXOWVLQSURGXFLQJDKHUQLD,WLVDPDWWHURI
FRPPRQ NQRZOHGJH WR PHQ HQJDJHG LQ WKH VFLHQFH RI PHGLFLQH DQG
VXUJHU\RIZKLFKZHPD\WDNHMXGLFLDOFRJQL]DQFHWKDWDKHUQLDRUUXSWXUH
PD\ UHVXOW IURP PDQ\ FDXVHV ZKROO\ LQGHSHQGHQW RI DQ\ WUDXPDWLF RU
FRPSHQVDEOH LQMXU\  ,W LV RIWHQ GXH WR FRQJHQLWDO ZHDNQHVV RI WKH
DEGRPLQDOZDOODQGYDULRXVGLVHDVHV8QGHUVXFKFLUFXPVWDQFHVWKHKHUQLD
RUUXSWXUHPLJKWIROORZDQ\VOLJKWH[HUWLRQVXFKDVFRXJKLQJRUVQHH]LQJ
,WPLJKWDSSHDUZKHQWKHZRUNPDQLVHQJDJHGLQKLVGDLO\WDVNDQGQRWEH
GXH WR DQ\ VWUDLQ RU SK\VLFDO DFW ZKLFK FRXOG EH HYHQ WKRXJKW RI DV DQ
LQMXU\ 7KH TXHVWLRQ RIZKHQ D KHUQLD LV FDXVHG E\ DQ LQMXU\ RUPHUHO\
UHVXOWV IURP VRPH LQKHUHQW SK\VLFDO ZHDNQHVV RU GLVHDVH LV RQH WKDW LV
GLIILFXOW RI VROXWLRQ E\ WKH FRXUWV  8QOHVV LW UHVXOWV IURP VRPH IRUP RI
WUDXPDDULVLQJRXWRIDQGLQWKHFRXUVHRIWKHZRUNPDQ¶VHPSOR\PHQWKHLV
QRWHQWLWOHGWRFRPSHQVDWLRQ7KHGLIILFXOWLHVLQILQGLQJWKHWUXWKLQVXFKD
VLWXDWLRQ KDYH JLYHQ ULVH WR WKH HQDFWPHQW RI VWDWXWHV LQ VHYHUDO 6WDWHV
VLPLODUWRRXURZQVWDWXWH&KDSWHU$FWVRI:HWKLQNLWZDVWKH
REMHFW DQG SXUSRVH RI RXU RZQ/HJLVODWXUH DVZHOO DV WKH OHJLVODWXUHV RI
RWKHU 6WDWHV WR UHPRYH WKH LVVXH DV IDU DV SRVVLEOH IURP WKH ILHOG RI
FRQMHFWXUHDQGVSHFXODWLRQ

Id.DW

 )XUWKHUWKH6XSUHPH&RXUWVWDWHGLQMatthewsWKDW³>W@KH7HQQHVVHH$FWH[SUHVVO\
SURYLGHVLQVXEVHFWLRQWKDWLWPXVWEHGHILQLWHO\SURYHQµWKDWWKHKHUQLDRUUXSWXUHGLG
QRWH[LVWSULRUWRWKHDFFLGHQWIRUZKLFKFRPSHQVDWLRQLVFODLPHG¶´ Id.DW )LQDOO\
WKH &RXUW H[SUHVVHG LWV RSLQLRQ WKDW E\ HQDFWLQJ WKH  VWDWXWH WKH /HJLVODWXUH
LQWHQGHGWROLPLWWKHUHFRYHU\RIEHQHILWVIRUKHUQLDV

:H WKLQN WKH/HJLVODWXUH FOHDUO\ LQWHQGHG WR SODFH FHUWDLQ OLPLWDWLRQV DQG
UHVWULFWLRQV XSRQ WKH ULJKW WR UHFRYHU FRPSHQVDWLRQ IRU LQMXULHV FDXVLQJ D
KHUQLDDQGDOVRWRWKHDJJUDYDWLRQRUHQODUJHPHQWRIDSUHH[LVWLQJKHUQLD
7KH VWDWXWH XQGHUWDNHV WR SRLQW RXW DQG GLVWLQJXLVK WKH LQMXULHV WKDW DUH
FRPSHQVDEOH DQG WKRVH WKDW DUH QRQFRPSHQVDEOH DQG IRU WKH LQMXUHG
HPSOR\HH WR UHFRYHU KHPXVW EULQJ KLV FDVH ZLWKLQ WKH SURYLVLRQV RI WKH
>VWDWXWH@

Id.

$QLQMXUHGZRUNHUKDVWKHEXUGHQRISURRIRQHYHU\HVVHQWLDOHOHPHQWRIKLVRUKHU
FODLP  7HQQ &RGH$QQ  F   /LNHZLVH WKH EXUGHQ UHVWV RQ WKH
HPSOR\HH WR ³GHILQLWHO\´ SURYH WR WKH VDWLVIDFWLRQ RI WKH FRXUW HDFK RI WKH ILYH FULWHULD
LGHQWLILHGLQVHFWLRQD


(PSOR\HH DVVHUWV RQ DSSHDO WKDW WKH WULDO FRXUW HUUHG LQ FRQFOXGLQJ KH GLG QRW
VXIIHUDFRPSHQVDEOHKHUQLD(PSOR\HHILUVWDUJXHVWKHWULDOFRXUWHUUHGLQLWVPHWKRGRI
DQDO\]LQJ WKHVWDWXWRU\FULWHULDQHFHVVDU\ WRHVWDEOLVKDFRPSHQVDEOHKHUQLD +HDUJXHV
WKDWZKHQGHWHUPLQLQJZKHWKHUWKHILUVWFULWHULRQZDVPHWZKHWKHUWKHUH³ZDVDQLQMXU\
UHVXOWLQJ LQ KHUQLD RU UXSWXUH´ WKH FRXUW HUURQHRXVO\ LQFOXGHG WKH UHTXLUHPHQW WKDW WKH
KHUQLDPXVW KDYH UHVXOWHG ³IURP LQMXU\ E\ DFFLGHQW DULVLQJ SULPDULO\ RXW RI DQG LQ WKH
FRXUVH DQG VFRSH RI WKH HPSOR\HH¶V HPSOR\PHQW´  (PSOR\HH DUJXHV WKLV ³HIIHFWLYHO\
GHIHDWVWKHHQWLUHSXUSRVHRIWKHILYHVWHSDQDO\VLVDQGUHQGHUVDGGUHVVLQJWKHRWKHUIRXU
VWHSVLUUHOHYDQW´(PSOR\HHFRQWHQGVWKDW³>Z@KDWWKH&RXUWGLGLVDGGUHVVWKHILUVWVWHS
DQGWKHQGHPDQGWKDW LWDORQHHVWDEOLVKWKDW WKHLQMXU\ZDVZRUNUHODWHG´ :HGLVDJUHH
ZLWK(PSOR\HH¶V LQWHUSUHWDWLRQRI WKH WULDOFRXUW¶VDQDO\VLVRIVHFWLRQ )RUDQ
HPSOR\HH WR UHFRYHU EHQHILWV IRU D KHUQLD RU UXSWXUH VHFWLRQ  VSHFLILFDOO\
FRQWHPSODWHVWKDWWKHHPSOR\HHPXVWSURYHDQLQMXU\E\DFFLGHQWDULVLQJSULPDULO\RXWRI
DQG LQ WKH FRXUVH DQG VFRSH RI WKH HPSOR\PHQW and PXVW ³GHILQLWHO\´ SURYH WR WKH
VDWLVIDFWLRQRIWKHFRXUWHDFKRIWKHILYHFULWHULDVHWRXWLQWKHVWDWXWH

+HUHWKHUHLVQRGLVSXWHWKDW(PSOR\HHH[SHULHQFHGV\PSWRPVIROORZLQJWKH$SULO
OLIWLQJLQFLGHQWDQGWKHUHLVQRGLVSXWHWKDW(PSOR\HHVXIIHUHGYHQWUDOKHUQLDV
7KHSDUWLHVDJUHHGWKDWWKUHHVXUJHULHVZHUHUHTXLUHGWRUHSDLUWKHKHUQLDV+RZHYHUZH
DJUHHZLWKWKHWULDOFRXUW¶VFRQFOXVLRQWKDW WKHPHGLFDOSURRIIDLOHGWRHVWDEOLVKWKDW WKH
KHUQLD GLG QRW H[LVW SULRU WR WKH $SULO   OLIWLQJ LQFLGHQW  $OWKRXJK 'U
:RUWKLQJWRQ WHVWLILHG WKH KHUQLDcould have GHYHORSHG DV D UHVXOW RI(PSOR\HH¶VZRUN
DFWLYLWLHVRQ$SULOKHDOVRWHVWLILHGWKHKHUQLDFRXOGKDYHEHHQSUHVHQWSULRUWR
WKDWGDWH

:KHQ IDFHG ZLWK D K\SRWKHWLFDO VFHQDULR PLUURULQJ WKH IDFWV VXUURXQGLQJ
(PSOR\HH¶VZRUNDQGWKHOLIWLQJLQFLGHQWDQGDVNHGZKHWKHU(PSOR\HH¶VKHUQLDDSSHDUHG
VXGGHQO\ 'U:RUWKLQJWRQ WHVWLILHG WKDW ³WKH KHUQLD DSSHDUHG V\PSWRPDWLF VXGGHQO\´
+H WHVWLILHG WKDW ³LI >(PSOR\HH@ KDG ERZHO VWXFN LQWR WKLV KHUQLD DQG KH ZDV
DV\PSWRPDWLF EHIRUH , WKLQN WKH DFXWH HYHQW ZKHWKHU WKH KHUQLD DSSHDUHG RXW RI
QRZKHUH FHUWDLQO\ , WKLQN WKH ERZHO WKDW ZDV VWXFN LQ WKH KHUQLD KDSSHQHG DFXWHO\´
+RZHYHUKHVDLG³WKDWPLJKWKDYHKDSSHQHGGXHWRMXVWSUHVVXUHRQWKLVDUHD,WFRXOG¶YH
EHHQGXHWRPD\EHWKHUHZDVDVOLJKWZLGHQLQJRIWKHKHUQLDGHIHFWDFXWHO\,W¶VKDUGWR
UHDOO\VD\EXWFHUWDLQO\RQHRUWKHRWKHURUERWKFRXOG¶YHGHILQLWHO\KDSSHQHG´

,Q KLV GHSRVLWLRQ 'U :RUWKLQJWRQ ZDV TXHVWLRQHG DW OHQJWK E\ (PSOR\HH¶V
DWWRUQH\ FRQFHUQLQJ WKH VLJQV DQG V\PSWRPV RI VRPHRQH GHDOLQJ ZLWK D KHUQLD
+RZHYHU'U:RUWKLQJWRQ¶VWHVWLPRQ\GLGQRWHVWDEOLVKWKDWWKHOLIWLQJLQFLGHQWUHVXOWHG
LQWKHKHUQLDRUWKDWWKHKHUQLDGLGQRWH[LVWSULRUWRWKHOLIWLQJLQFLGHQW'U:RUWKLQJWRQ
DFNQRZOHGJHG WKDW DQ LQGLYLGXDO ZLWK D ZHDNHQHG DEGRPLQDO ZDOO PD\ EH PRUH
VXVFHSWLEOHWRVXIIHULQJDKHUQLDDQGKHWHVWLILHGWKDWWKHV\PSWRPV(PSOR\HHH[KLELWHG
VXEVHTXHQW WR WKH LQFLGHQW ZHUH FRQVLVWHQW ZLWK VRPHRQH ZKR H[SHULHQFHG DQ DFXWH


KHUQLD%XWKHGLGQRWWHVWLI\WKDWLWLVPRUHOLNHO\WKDQQRWWKDWWKHKHUQLDGLGQRWH[LVW
SULRUWRWKHOLIWLQJLQFLGHQWQRUGLGKHWHVWLI\WRDQ\RSLQLRQVWRWKDWHIIHFW

2Q FURVVH[DPLQDWLRQ 'U :RUWKLQJWRQ LQLWLDOO\ WHVWLILHG FRQVLVWHQW ZLWK DQ
DIILGDYLWKHVLJQHGWKDWLWZDVKLVRSLQLRQ³LWZDVPRUHOLNHO\WKDQQRWWKH>(PSOR\HH¶V
KHUQLD@ H[LVWHG SULRU WR >WKH $SULO  OLIWLQJ LQFLGHQW@´  +H WHVWLILHG WKHUH ZDV QR
PHQWLRQLQHLWKHUKLVUHFRUGVRULQWKHUHFRUGRIDFDUGLRORJLVW¶VSUHVXUJHU\FRQVXOWDWLRQ
RI (PSOR\HH KDYLQJ OLIWHG D UDQJH DW ZRUN  +H DFNQRZOHGJHG WKH UHSRUW RI WKH
FDUGLRORJLVW¶V FRQVXOWDWLRQ LQGLFDWHG(PSOR\HH UHSRUWHG ³RYHU WKH SDVWZHHN RU VR´ KH
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WKH RWKHU´  $VNHG VSHFLILFDOO\ DERXW (PSOR\HH¶V DFXWH V\PSWRPV DQG ZKHWKHU WKH
V\PSWRPV LQGLFDWHG (PSOR\HH¶V KHUQLDV H[LVWHG SULRU WR $SULO  'U:RUWKLQJWRQ
VWDWHG³,FDQ¶WVD\RQHZD\RUWKHRWKHUZKHQWKHKHUQLDZDVIRUPHG´$VNHGZKHWKHUKH
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,Q KLV UHGLUHFW WHVWLPRQ\ 'U :RUWKLQJWRQ ZDV DVNHG DERXW KLV DIILGDYLW DQG
ZKHWKHUKH³ZDVFRPIRUWDEOHZLWKWKHODQJXDJHWKDWLWLVPRUHOLNHO\WKDQQRWWKDWWKH
KHUQLDH[LVWHGSULRUWR$SULO´$OWKRXJKH[SUHVVLQJGLVFRPIRUWZLWKWKHODQJXDJH
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ZDVEDVLFDOO\VD\LQJ,GRQ¶WNQRZ,NQRZQRWKLQJRIKLPSULRUWRZKHQ,
VDZKLPDQG WKHKLVWRU\KHJDYHPHDERXW WKHKRXUV OHDGLQJXS WR WKH
HYHQW  $V IDU DV ZKHWKHU WKH KHUQLD H[LVWHG EHIRUH RU DIWHU WKDW WLPH ,
ZRXOG VD\ WKHUHZDV OLNHOLKRRG WKDW WKH KHUQLD H[LVWHG VRPHWLPH EHIRUH ,
VDZKLPREYLRXVO\$QGDVIDUDVWKDWZDVEHIRUHWKHPRQWKRI$SULOZKHQ
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$OWKRXJK'U:RUWKLQJWRQWHVWLILHGLWZDV³YHU\OLNHO\´WKHV\PSWRPV(PSOR\HH
H[SHULHQFHG LQ WKH  WR  KRXUV EHIRUH KH VDZ (PSOR\HH UHVXOWHG IURP WKH OLIWLQJ
LQFLGHQW KH QHYHU WHVWLILHG WKDW WKH OLIWLQJ LQFLGHQW UHVXOWHG LQ WKH KHUQLD DQG QHYHU
WHVWLILHG WKDW WKH KHUQLD GLG QRW H[LVW SULRU WR WKH OLIWLQJ LQFLGHQW  ,W LV FOHDU IURP'U
:RUWKLQJWRQ¶V WHVWLPRQ\WKDWKHKHOG WKHRSLQLRQ WKHV\PSWRPV(PSOR\HHGHVFULEHG WR
ERWKWKHKRVSLWDODQGKLPUHVXOWHGIURPWKHOLIWLQJLQFLGHQW+RZHYHUKHQHYHUWHVWLILHG
WKDWWKHherniaitself UHVXOWHGIURPWKHOLIWLQJLQFLGHQW:KDWKHGLGFOHDUO\H[SUHVVZDV
WKDWKHFRXOGQRWVD\³RQHZD\RUWKHRWKHU´DQGWKDWWRGRVRZRXOGEH³VSHFXODWLRQ´

 0RUHRYHULQUHDFKLQJLWVGHFLVLRQWKHWULDOFRXUWFRQVLGHUHGWKHWHVWLPRQ\JLYHQ
E\ (PSOR\HH DW WKH H[SHGLWHG KHDULQJ DQG DW WULDO DQG FRQFOXGHG WKDW (PSOR\HH¶V


³DWWHPSW WR PRGLI\ KLV WHVWLPRQ\ DW WKH FRPSHQVDWLRQ KHDULQJ >ZDV@ XQSHUVXDVLYH´
(PSOR\HHWHVWLILHGDWWKHH[SHGLWHGKHDULQJWKDWKHKDGH[SHULHQFHGVWRPDFKSDLQVLQWKH
ZHHNSULRUWRWKHOLIWLQJLQFLGHQWDQGWKDWWKHOLIWLQJLQFLGHQWRQ$SULOZDVWKH
³VWUDZ WKDW EURNH WKH FDPHO¶V EDFN´  +RZHYHU DW WULDO KH WHVWLILHG KH WKRXJKW WKRVH
V\PSWRPVZHUHSRVVLEO\UHODWHGWR WKHIOXDQGWKDWKLVV\PSWRPVDIWHU OLIWLQJ WKHUDQJH
ZHUHGLIIHUHQWVXGGHQDQGVHYHUH
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:KHQ WKH WULDO MXGJH KDV VHHQ DQG KHDUG WKH ZLWQHVVHV ZH JLYH FRQVLGHUDEOH
GHIHUHQFH WR WKH FRXUW¶V FUHGLELOLW\ DQG IDFWXDO GHWHUPLQDWLRQV  See Tryon v. Saturn 
Corp.6:G7HQQ ,QDGGLWLRQ³>W@KHUHVKDOOEHDSUHVXPSWLRQ
WKDWWKHILQGLQJVDQGFRQFOXVLRQVRIWKHZRUNHUV¶FRPSHQVDWLRQMXGJHDUHFRUUHFWXQOHVV
WKH SUHSRQGHUDQFH RI WKH HYLGHQFH LV RWKHUZLVH´  7HQQ &RGH $QQ  F
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 &RQVLGHULQJ WKH WRWDOLW\ RI WKH FLUFXPVWDQFHV DQG WDNLQJ LQWR DFFRXQW LWV
DVVHVVPHQW RI (PSOR\HH¶V FUHGLELOLW\ WKH WULDO FRXUW FRQFOXGHG (PSOR\HH KDG QRW
HVWDEOLVKHGWKHKHUQLDUHVXOWHGIURPDQLQMXU\DULVLQJSULPDULO\RXWRIDQGRFFXUULQJLQWKH
FRXUVHDQGVFRSHRIWKHHPSOR\PHQW:KLOHDFNQRZOHGJLQJ(PSOR\HHH[SHULHQFHGSDLQ
DQGRWKHUV\PSWRPVDVVRFLDWHGZLWKKLVKHUQLDDQGWKHUHIRUHVDWLVILHGWKHWKLUGFULWHULRQ
RI VHFWLRQ D WKH FRXUW IRXQG (PSOR\HH IDLOHG WR HVWDEOLVK WKDW KLV KHUQLD
UHVXOWHGIURPOLIWLQJWKHUDQJHRQ$SULOSUHFOXGLQJDILQGLQJWKDWWKHUHZDVDQLQMXU\
UHVXOWLQJLQWKHKHUQLDDQGWKDWWKHKHUQLDGLGQRWH[LVWSULRUWRWKHDFFLGHQW

$IWHU D WKRURXJK DQG FDUHIXO UHYLHZ RI WKH UHFRUGZH FDQQRW FRQFOXGH WKDW WKH
HYLGHQFHSUHSRQGHUDWHVDJDLQVWWKHWULDOFRXUW¶VILQGLQJV$FFRUGLQJO\ZHDIILUPWKHWULDO
FRXUW¶V FRQFOXVLRQ WKDW (PSOR\HH GLG QRW HVWDEOLVK WKH VWDWXWRU\ IDFWRUV QHFHVVDU\ WR
SURYHDFRPSHQVDEOHKHUQLD
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